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UNI TED STATES TAX COURT

NORMA A. SANTCS, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 1173-09, 5323-09. Fil ed Cctober 18, 2010.

P, a teacher fromthe Philippines, cane to the
United States under an exchange teacher program
sponsored by the U S. Departnent of State. P clains
that her wages fromteaching in the United States are
exenpt fromtaxation under art. 21 of the U S -

Phi | i ppi nes inconme tax convention (art. 21), which
provi des that certain teacher’s earnings may be exenpt
frominconme tax if the requirenents of art. 21 are
satisfied. The parties dispute whether P was invited
to cone to the United States “for a period not expected
to exceed 2 years”, as is required in order to receive
t he exenpti on.

Hel d: Whether P was invited to the United States
for a period “not expected to exceed 2 years”, as
contenpl ated by the convention, is to be determ ned on
the basis of an objective consideration of all of the
relevant facts and circunstances. The relevant facts
and circunstances do not establish that P was invited
to the United States “for a period not expected to
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exceed 2 years”. Therefore, P s inconme is not exenpt
fromtaxation under art. 21.

M chael J. Low and Jonathon M Morrison, for petitioner.

Jon D. Feldhamer and Melissa C. Quale, for respondent.

RUVE, Judge: Respondent determ ned deficiencies of $4,346
and $6,126 in petitioner’s 2005 and 2006 Federal incone taxes.!?
The only issue for decision is whether petitioner’s 2005 and 2006
wages are exenpt fromtaxation because she cane to the United
States for a period “not expected to exceed 2 years” as
contenpl ated by the Convention Wth Respect to Taxes on Incone,
US. -Phil., art. 21, Cct. 1, 1976, 34 U S. T. 1277 (article 21).2
Unl ess otherw se indicated, all section references are to the
I nt ernal Revenue Code (Code) as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, the supplenental stipulation of facts,

and the attached exhibits are incorporated herein by this

!Respondent al so determ ned that petitioner was |iable for
the accuracy-related penalty under sec. 6662(a) for taxable year
2006 but has now conceded that issue.

2In the petition at docket No. 1173-09, petitioner concedes
that she is entitled, at nost, to an exenption for only $28, 161
of her wages for 2006 because the remai nder was earned after she
had been in the United States for nore than 2 years.
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reference. At the tinme the petitions were filed, petitioner
resided in California.

Amty

Petitioner entered the United States on August 9, 2004,
under an international exchange teacher program sponsored by the
U S. Departnent of State. Amty Institute (Amty), a nonprofit
organi zati on, operates an exchange teacher program regul ated by
the Departnent of State. Amty’ s exchange teacher program
permts internationally qualified faculty to cone to the United
States to teach in their respective subjects for up to 3 years.
Am ty expects that teachers who participate in the exchange
teacher programw ||l cone to the United States for 3 years. 1In
preparation for the return to their home countries, Amty
requires that participants conplete a cultural project in the
third year of their teaching assignnment. Even though Amty
intends that participants return home after 3 years, it has been
Amity’'s experience that only a very small percentage of Filipino
teachers actually return to their home country at that tine, with
the vast majority of the participants deciding to remain in the
United States.

As part of the exchange teacher program Amty serves as a
J-1 visa sponsor for teachers entering the United States from
other countries. Amty is authorized to issue Fornms DS-2019,

Certificate of Eligibility for Exchange Visitor (J-1) Status,
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whi ch all ow teachers to apply for J-1 visas to enter the United
St at es.

Avenida I nternational Consultants and Badilla Corp.

Amty does not directly recruit teachers fromthe
Phi li ppines. During 2004 and 2005 Amty used Avenida
International Consultants (AIC) and Badilla Corp. (Badilla) to
recruit teachers fromthe Philippines. Badillais AIC s |ocal
affiliate in the Philippines. Ligaya Avenida is the owner and
operator of both AIC and Badilla. Badilla obtains résunmés and
transcripts fromteachers seeking enploynent in the United States
and nmai ntains a database of this information. Badilla finds
prospective teachers primarily by word of nmouth and through
sem nars conducted by Ms. Avenida. For a fee of at |east $3,000
in 2004, AIC and/or Badilla would assist a teacher in: (1)
Fi nding enploynent in the United States; (2) getting their
Anerican teaching credentials; (3) getting a visa; (4) arranging
for health, Departnent of Justice, and other Federal clearances;
(5) obtaining transportation and initial housing; and (6) getting
training and accul turation information. Wen AIC contracts with
a prospective teacher, it is AIC s expectation that the exchange
teacher will stay in the United States for 3 years, before
returning to his or her home country. Even though Al C intends

for the teacher participants to return to their hone countries
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after 3 years, in reality 80 to 90 percent of participants renmain
inthe United States after the program has concl uded.

Al C assists school districts in the United States with the
recruitnment of international teachers. AIC finds school
districts that mght be interested in its services by attending
job fairs and by reviewi ng vacancy postings. AlIC provides
interested school districts with access to its database, which
conprises résunes and transcripts for candi date teachers in
vari ous subject areas whom AIC believes eligible to receive
teaching credentials in the United States. AIC then preselects
t he teachi ng candi dates for the schools to interview and
facilitates the interviews.

After the conpletion of the interview process, the school
districts can extend enploynent offers to candidates. Once a
candidate is offered enploynent, AIC will assist the teacher in
obt ai ning a vi sa.

Cenerally, there are two types of visas that may be
available to foreign teachers. The first, an H1B visa, is for
wor ki ng professionals. The second, a J-1 visa, is for
i ndividuals entering the United States under a cul tural exchange
program approved by the Departnent of State. The H 1B visa does
not work well for school districts hiring new teachers through
t he exchange teacher program because its April 1 application

deadl i ne prevents teachers from securing visas before the school
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year begins. As aresult, the J-1 visa is used nore frequently
in hiring teachers through exchange prograns. The J-1 visa

all ows teachers fromforeign countries to teach in the United
States for the period specified on Form DS-2019. Form DS-2019,

t he basic docunment used in the adm nistration of the exchange
visitor program allows a prospective exchange visitor to seek an
interview at a U S. enbassy or consulate in order to obtain a J-1
visa to enter the United States. Form DS-2019 identifies the
exchange visitor and the visitor’s designated sponsor and
provides a brief description of the exchange visitor’s program
including the starting and endi ng dates, the category of

exchange, and an estimate of the financial support to be provided
to the exchange visitor. After the period specified on Form DS-
2019, the teacher nust return to his or her hone country, unless
a wai ver of the return requirenent is obtained fromthe
Departnent of State.

When a school district has found a teacher that it wi shes to
hire, AIC sends the teacher’s docunentation to Amty. Amty then
i ssues a Form DS-2019 showi ng that Amty is sponsoring the
applicant and thereby allow ng the teacher to obtain a J-1 visa.

Petitioner | earned of Ms. Avenida’ s business through an
occupational therapist who had previously attended one of M.
Avenida’s semnars. Petitioner met Ms. Aveni da when she attended

one of her sem nars regarding avail abl e teaching opportunities in
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the United States. Petitioner paid a fee to AIC and/or Badilla
to assist her in finding a teaching position in the United

St at es.

Ravenswood City School District

During the latter part of the 2003-2004 school year, the
Ravenswood City School District (RCSD), located in California,
used AIC to recruit teachers fromthe Philippines because it was
unable to hire a sufficient nunber of qualified special education
providers to neet the needs of the school district. When
recruiting teachers fromthe Philippines, the RCSD was | ooki ng
for someone who had conpl eted the rel evant coursework and woul d
qualify for a prelimnary teaching credential in California with
contingencies. The RCSD offered extensive training to its
speci al education teachers. Providing this type of training was
very expensive for the school district. Wen making an offer of
enpl oynent, the RCSD s goal was to hire a teacher interested in
staying at the RCSD long term in order to maintain its academ c
prograns. \Wen the RCSD hired a teacher through the exchange
teacher program it hoped and expected that the teacher woul d be
an enpl oyee for at least 3 years and, in many cases, for |onger

periods.® This expectation was based on the RCSD s history with

SWhen asked to testify about her expectations regardi ng how
| ong petitioner would remain in the United States, Maria |barra,
former director of human resources for the RCSD testified: “So
my hopes when | recruited--not just Ms. Santos, but any

(continued. . .)
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Filipino teachers hired through the exchange program It was the
RCSD s experience that such teachers would often stay in the
United States beyond the duration of the exchange program and
becone residents.

The RCSD offered petitioner enploynent as an education
specialist for the 2004-2005 school year. Petitioner’s
enpl oynent wwth the RCSD was at will, and she signed a 1-year
contract on June 9, 2004. When the RCSD offers enploynent to a
new teacher, the termof the enploynent contract is 1 academ c
year, regardl ess of whether the teacher is recruited fromwthin
the United States or fromabroad. The RCSD uses a 1-year
contract with its teachers until the point at which they are
granted tenure. Teachers are granted tenure with the RCSD when
t hey have obtained all required credentials and have begun the
first day of work in their third year of teaching. On June 30,
2005, shortly after the expiration of petitioner’s initial
contract with the RCSD, she signed a second contract of
enpl oynent for the 2005-2006 school year. Before the second
contract’s expiration, petitioner signed a contract on June 6,
2006, for the 2006-2007 school year. In June 2004 petitioner,

Amity, and the RCSD entered into the Amty exchange teacher

3(...continued)
candidate--is that it’s a long term three year--1 know that they
had- - candi dates fromthe Philippines had a JI, so it was three
years. But ny hope was that they’'d be able to stay |onger.”
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contract covering the period of the Form DS-2019 that was to be
i ssued. Pursuant to the contract, Amty agreed to provide J-1
vi sa sponsorship for up to 3 years.

Petitioner’'s Visa

After petitioner received an offer of enploynent fromthe
RCSD, she paid Amty to sponsor her J-1 visa pursuant to Amty’s
3-year adm nistrative fee paynent contract, which was signed on
July 25, 2004. According to the contract, petitioner agreed to
pay, and did pay, $1,500 to Amity during the first year of the
exchange teacher program and $750 for each of the second and
third years.

To receive and remain eligible for the J-1 visa, petitioner
was required to obtain a valid Form DS-2019. Amty issued her
Form DS- 2019 certificates which nmet the J-1 visa requirenents for
the first 3 years that she was eligible to remain in the United
States under her visa. Petitioner was issued two separate Forns
DS-2019 in order to remain eligible for a J-1 visa for the entire
3-year period. Before 2004, and in all subsequent years, Amty
woul d have issued a teacher a Form DS-2019 that covered a 3-year
period fromthe outset. However, in 2004 Amty instead issued a
2-year Form DS-2019, which was subsequently reissued for a third
year as a matter of course. The change in practice was caused by
Amty' s mstaken interpretation of a new Departnent of State

policy. Amty incorrectly believed that because it had to be
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redesi gnated as a vi sa sponsor by the Departnent of State every 2
years, it was permtted to i ssue Form DS-2019 certificates only
for 2-year periods. Consequently, every teacher sponsored by
Amty in 2004 received a Form DS-2019 that covered a 2-year
period. As a result, Amty issued petitioner a Form DS-2019 that
covered the 2-year period from August 1, 2004, to July 31, 2006,
foll owed by a second Form DS-2019 covering the period from August
1, 2004, to July 31, 2007.

From 2004 to 2007 petitioner’s J-1 visa was sponsored by
Amty. On July 28, 2004, petitioner was issued a J-1 visa that
allowed for her entry into the United States on August 9, 2004.
Petitioner’s visa was valid for 5 years at the time it was
issued, and its expiration date was July 27, 2009. Petitioner’s
visa was al so subject to a 2-year-residency requirenent under
whi ch she had to return to the Philippines for at |east 2 years
after the expiration of the exchange teacher program Petitioner
requested and was granted a wai ver of the 2-year-residency
requi renment. On July 25, 2004, petitioner signed a contract with
Amty agreeing to return to the Philippines after her J-1 visa
expired or otherwi se pay a $1,500 fine.

Teachi ng Credential s

Bef ore petitioner could begin teaching in the United States,
she was required to obtain a prelimnary teaching credential.

The prelimnary teaching credential petitioner received was valid
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for 5 years but conditioned upon her taking and passing the
California Basic Educational Skills Test (CBEST). However, a
teacher is permtted to apply to the California Conm ssion on
Teacher Credentialing (the conm ssion) for a waiver of the CBEST
requirenent. |If granted, the waiver is valid for 1 year. From
2004 to 2007, a teacher could request a nmaxi mum of three waivers
of the CBEST requirenent.

Petitioner’s teaching credential was valid from August 16,
2004, to Septenber 1, 2009. On August 30, 2004, petitioner
requested fromthe comm ssion a waiver of the CBEST requirenent.
Under the waiver, petitioner could have taught in the RCSD
W t hout passing the CBEST until August 16, 2005. Petitioner
requested a second wai ver of the CBEST requirenent on Septenber
27, 2005, which the comm ssion granted. The second wai ver woul d
have all owed petitioner to teach in the RCSD until August 29,
2006, w thout passing the CBEST.

Petitioner passed the mathematics, witing, and reading
sections of the CBEST in April and August 2005 and April 2006,
respectively. As of April 22, 2006, petitioner had passed al
conponents of the CBEST. Petitioner also participated in the
RCSD s special education training programthat was provided to
its special education teachers.

While working in the United States, petitioner earned a

sal ary that was considerably greater than that which she woul d
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have earned in the Philippines. 1In the Philippines, petitioner
earned the equival ent of $400 to $500 per nonth, while during her
first 3 years at the RCSD she was paid $3,700 to $4, 200 a nont h.
Petitioner incurred at |east $5,000 in expenses and fees in order
to come to the United States.

Petitioner’s Tax Returns

Petitioner tinely filed her 2005 and 2006 Federal incone tax
returns and stated her occupation as teacher. On her 2005 and
2006 returns petitioner reported wages of $38,941 and $46, 722 and
t axabl e i ncone of zero and requested refunds of $5,364 and
$7, 384, respectively. On her 2005 and 2006 Schedules A, Item zed
Deductions, petitioner clainmed deductions of $38,941 and $46, 721,
respectively, stating “J-1 Tax Exenpt Status of Exchange
Teacher”.

I n Septenber 2008 petitioner filed amended Forns 1040X,
Amended U.S. Individual Income Tax Return, and Forns 1040NR, U.S.
Nonresi dent Alien Income Tax Return, for the taxable years 2005
and 2006. For tax year 2005 petitioner reported on Form 1040NR
wages of zero and cl ai ned an overpaynent of $5,364. For tax year
2006 petitioner reported on Form 1040NR wages of $18,561 and tax
owed of $1,141. Petitioner contends that she was exenpt from
taxation during 2005 and 2006 on account of article 21.

Respondent issued to petitioner separate notices of

deficiency for 2005 and 2006, respectively, on the grounds that
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petitioner did not qualify for the exenption provided for by
article 21. Petitioner tinely filed separate petitions with this
Court.

OPI NI ON

CGenerally, the Comm ssioner’s determnations in the notice
of deficiency are presuned correct and the taxpayer bears the

burden of proving error in the determnations. Rule 142(a);

Welch v. Helvering, 290 U S 111, 115 (1933).

For the years at issue, petitioner was classified as a
nonresi dent alien under section 7701(b) because she had a J-1
visa and participated in the exchange teacher program Section
7701(b)(1)(B) provides that a nonresident alien is a person who
is not acitizen or resident of the United States wthin the
meani ng of section 7701(b)(1)(A). Cenerally, a nonresident alien
i ndi vi dual engaged in trade or business within the United States
is taxed on the taxable incone effectively connected with that
trade or business. Sec. 871(b). The phrase “trade or business
within the United States” generally includes the performance of
personal services within the United States at any tinme within the
taxabl e year. Sec. 864(b). Conpensation paid to a nonresident
alien in exchange for the performance of services in the United
States constitutes incone that is effectively connected with the
conduct of a trade or business in the United States. Sec. 1.864-

4(c)(6)(ii), Incone Tax Regs. As a result, petitioner’ s wages
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woul d ordinarily be subject to taxation under the Code. However,
section 894(a) provides that the provisions of the Code will be
applied to any taxpayer with due regard to any treaty obligations
of the United States that apply. Therefore, the treatnent of
petitioner’s wages mght be altered by treaty provisions. See
id.

Article 21 provides an exenption to certain individuals from
U.S. incone taxation for inconme earned through the perfornmance of
personal services as teachers in the United States if the
requirenents of article 21 are satisfied. Article 21 provides:

Article 21
TEACHERS

(1) Where a resident of one of the Contracting
States is invited by the Governnent of the other
Contracting State, a political subdivision or |ocal
authority thereof, or by a university or other
recogni zed educational institution in that other
Contracting State to cone to that other Contracting
State for a period not expected to exceed 2 years for
t he purpose of teaching or engaging in research, or
both, at a university or other recogni zed educati onal
institution and such resident cones to that other
Contracting State primarily for such purpose, his
i ncome from personal services for teaching or research
at such university or educational institution shall be
exenpt fromtax by that other Contracting State for a
period not exceeding 2 years fromthe date of his
arrival in that other Contracting State.

Wien interpreting a treaty,* we begin with the text of the
treaty and the context in which the witten words are used. E.

Airlines, Inc. v. Floyd, 499 U S. 530, 534 (1991); Sum tonb Shoj

“The termtreaty is used synonynmously wi th conventi on.
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Am, Inc. v. Avagliano, 457 U S. 176, 179-180 (1982). The plain

words of the treaty control unless their effect is contrary to

the intent of the signatories. Sumtonpb Shoji Am, Inc. v.

Avaqgl i ano, supra at 180; Amaral v. Commi ssioner, 90 T.C. 802, 812

(1988). The words of a treaty are to be interpreted according to
their ordinary neaning as understood in the public | aw of

nations. Anmaral v. Conm ssioner, supra at 812.

Under article 21, a taxpayer’s wages can be exenpt from
Federal inconme tax only if the taxpayer neets the follow ng
requi renents: (1) She was a resident of the Philippines before
comng to the United States; (2) she was invited by the
Governnment or a recogni zed educational institution wthin the

United States; (3) she was invited for a period not expected to

exceed 2 years; (4) she was invited for the purpose of teaching

or engaging in research at the recogni zed educati onal
institution; and (5) she did in fact cone to the United States
primarily to carry out the purpose of the invitation.

In order for petitioner to qualify for the article 21
exenption of her wages, she nust satisfy all of its requirenents.
Petitioner has clearly nmet four of the five requirenents, and the
only dispute between the parties is whether she neets the third.
As a result, the only issue for us to decide is whether

petitioner has established that the invitation that she accepted
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was “for a period not expected to exceed 2 years” within the
meani ng of article 21.

Respondent contends that petitioner fails to qualify for
benefits on any portion of her visit under article 21 because
petitioner has not established that she was invited to cone to
the United States “for a period not expected to exceed 2 years”.
Respondent contends that it is the invitor’s expectation that is
rel evant in determ ning whether petitioner cane to the United
States for a period not expected to exceed 2 years. Respondent
bases his position on what he maintains is the plain reading of
the text of article 21. Petitioner argues that the expectation
referred to in article 21 is that of the invitee alone; in this
case, petitioner. Petitioner contends that her expectation is
the only relevant expectation and that it can be evi denced
t hrough her testinony and an observance of the surroundi ng
ci rcunst ances.

Article 21 provides an exenption fromincone tax for up to 2
years for specified persons who are invited to the United States
by specified governnental entities and educational institutions
for the purpose of teaching, but only if the invitationis “for a
peri od not expected to exceed 2 years”. The text of article 21
does not support one party’s suggested interpretation to a
greater extent than it does the other party’'s. Article 21 is

anbi guous with respect to whose expectation is relevant in
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determ ning the expected duration of an exchange teacher’s visit.
Therefore, we believe that the nost |ogical reading of article 21
requires us to consider all of the relevant facts and
ci rcunst ances and then nmake an objective determ nation of whether
petitioner was invited to cone to the United States “for a period
not expected to exceed 2 years”. This standard does not focus
exclusively or primarily on the expectation of any single party
or on a particular factor; rather, this inquiry necessitates that
we | ook at all of the facts, including the expectations of the
involved parties as well as any relevant facts and circunstances
regardi ng the operation of the exchange teacher program

To begin our analysis, we will consider the evidence that
relates to petitioner’s expectation. Petitioner argues that she
did not expect to remain in the United States for nore than 2
years. Petitioner advances several facts intended to support her
position, including: Her famly ties to, and famliarity wth,
the Philippines; the [imted terns of her enploynent
agreenent (s); and her limted right to remain in the United
States both legally and contractually. The strongest of
petitioner’s argunents can be stated as two basic positions: (1)
Because she was hired under a l-year contract as an at-wll
enpl oyee, it was not possible for petitioner to expect to remain
in the United States for a period greater than 2 years, and (2)

because her J-1 visa was not permanent and was not guaranteed to
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remain valid beyond the first 2 years, petitioner could not have
expected to remain in the United States for nore than 2 years.
After taking into consideration all of the rel evant objective
facts and circunstances, we find petitioner’s argunents
unpersuasive in establishing that she cane to the United States
for a period not expected to exceed 2 years. There is a variety
of facts that indicate petitioner’s expectation was to stay in
the United States for nore than 2 years under the exchange
t eacher program

Petitioner entered into several contractual agreenents
indicating that it was |likely she expected to remain in the
United States for at |least 3 years. Petitioner, Amty, and the
RCSD signed the Amty exchange teacher contract in June 2004,
whi ch indicates that petitioner was contracted to Amty for the
duration of the period specified on the Form DS-2019 issued to
her. Amty was the sponsor of petitioner’s visa, as indicated on
both Fornms DS-2019, and that sponsorship covered a 3-year period.
The fact that petitioner was issued two Forns DS-2019 does not
change the fact that Amty’ s sponsorship was al ways intended to
cover a 3-year period. The record indicates that were it not for
Amty' s mstaken interpretation of a new Departnent of State
policy, petitioner would have initially been issued a Form DS-
2019 for a 3-year period. |In fact, Amty issued to petitioner a

second Form DS-2019 as a matter of course in order to reach the
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sane result. In addition, petitioner agreed to pay, and did pay,
Amty' s fees when she entered into the 3-year adm nistrative fee
paynent contract in July 2004. Petitioner paid Amty $1,500 the
first year and $750 in each of the next 2 years. The fact that
petitioner contracted to pay Amty' s fees for its services over a
3-year period indicates that petitioner expected that she would
participate in the exchange teacher programfor nore than 2
years. In July 2004 petitioner also signed Amty’ s hone return
meno of understandi ng, agreeing to adhere to the requirenents of
her J-1 visa and the Amty exchange teacher programregul ations,
whi ch contenpl ated her return to the Philippines after 3 years.

Addi tionally, upon petitioner’s arrival in the United States
she was granted a prelimnary teaching credential. This
credential provided that if petitioner passed the CBEST within 1
year, she would be eligible to work as a speci al education
instructor for 5 years. In August 2004 and again in Septenber
2005 petitioner requested a 1l-year waiver of the CBEST
requi renents fromthe comm ssion. These two waivers woul d have
all owed petitioner to teach in the United States for a period of
nore than 2 years fromthe tine she arrived in the United States
wi t hout ever having to conplete the CBEST requirenents. |If
petitioner had expected to return to the Philippines in |less than
2 years, these waivers woul d have been sufficient to enable her

to do so w thout exam nation. However, in April 2005 petitioner
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began the CBEST, and she conpleted its requirenments the foll ow ng
year. The fact that petitioner decided to take the CBEST,
W t hout being required to do so, indicates that fromearly on in
her visit petitioner expected to remain in her position with the
RCSD beyond 2 years.

In determ ning petitioner’s expectations, it is also useful
to |l ook at her conmunications with Amty, AIC, and the RCSD
regardi ng her participation in the exchange teacher program
Petitioner has introduced no evidence that she ever expressed to
any of the parties involved that she had the desire to return to
the Philippines after only 2 years. |In fact, petitioner did not
testify at trial that she had expected to return hone after 2
years. Instead, she stated that she did not have any expectation
regarding the duration of her stay in the United States.?®

Al'so relevant to whether petitioner expected that she woul d
remain in the United States for nore than 2 years are the
financial circunmstances surroundi ng her participation in the
exchange teacher program Petitioner spent at |east $5,000 on
expenses and fees in order to cone to the United States. G ven
that petitioner earned the equival ent of $400 to $500 a nonth in
the Philippines, this represents a considerable investnent.

These expenses, coupled with her ability to earn dramatically

When asked at trial whether there had been an expectation
as to how | ong she would stay in the United States at the tine
she received her offer fromthe RCSD, petitioner responded “No”
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hi gher wages in the United States, make it all the nore likely
that petitioner would not have conme to the United States
expecting to return to her home country earlier than necessary.
In addition to considering petitioner’s expectation
regarding the length of her participation in the exchange teacher
program we mnust al so consider the expectations of the RCSD
Amty, and AIC and/or Badilla. The record clearly indicates that
all of the parties involved with petitioner’s invitation and
enpl oynent in the United States expected that she would remain in
the United States as a teacher for nore than 2 years. This
expectation is evidenced both by contracts that were entered into
and by the testinony given at trial by representatives of the
RCSD, Amty, and AIC and/or Badill a.
Representatives fromthe RCSD, Amty, and Al C and/or Badilla
all testified that they expected participants in the exchange
t eacher program such as petitioner, to remain in the United
States for at |east 3 years. None of these individuals expressed
any know edge of special circunstances which had caused themto
have a different expectation with regard to petitioner’s
participation. The fact that Amty and the RCSD entered into the
Am ty exchange teacher contract indicates that both organi zations
expected that petitioner would stay in the United States for at
| east 3 years. This is also evidenced by the 3-year

adm ni strative fee paynent contract between Amty and petitioner.
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It is also useful to consider the historical experience
regardi ng the exchange teacher program Representatives from
Amty, AIC, and Badilla testified that despite their best efforts
to encourage teachers to return to their home countries after
their participation in the exchange teacher program the vast
majority of Filipino participants decide to stay in the United
St ates beyond the 3-year programterm Additionally, a
representative fromthe RCSD testified that when teachers from
the Philippines had been hired in the past as part of the
exchange teacher program nmany had decided to stay in the United
States for nore than 3 years and becone residents. The record
i ndicates that an overwhelmng majority of the Filipino teachers
who participate in the exchange teacher programremain in the
United States for nore than the 3-year period provided by the
exchange. This information, while itself not determ native, is
useful in adding context to our consideration of all of the
rel evant facts and circunstances in determ ning what the
expectation was regarding the length of petitioner’s stay.

In conclusion, after considering all of the relevant facts
and circunstances, we find that petitioner was invited to the
United States for a period that was expected to exceed 2 years.

Accordingly, petitioner’s wage incone for the taxable years 2005
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and 2006 is not exenpt fromtaxation under article 21, and we
sustain respondent’s determ nations of the deficiencies.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




